EXPLANATORY MEMORANDUM TO
THE BUILDING (AMENDMENT) (WALES) REGULATIONS 2016

This Explanatory Memorandum has been prepared by the Department for
Economy, Skills and Natural Resources and is laid before the National Assembly for
Wales in conjunction with the above subordinate legislation and in accordance with
Standing Order 27.1.

Minister’s Declaration
In my view, this Explanatory Memorandum gives a fair and reasonable view of the

expected impact of The Building (Amendment) (Wales) Regulations 2016. | am
satisfied that the benefits outweigh any costs.

Carl Sargeant
Minister for Natural Resources

10 March 2016


http://businessdir/BDWeb/main.aspx?t=o&m=v&id=5&lang=e
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Description

These Regulations make amendments to the Building Regulations 2010 (S.I.
2010/2214) (“the 2010 Regulations”) to insert new provisions relating to
proposal to implement European requirements for broadband in-building
physical infrastructure.

Matters of special interest to the Constitutional and Legislative Affairs
Committee

These Regulations are made partly under section 2(2) of the European
Communities Act 1972. There is a choice of procedure in relation to
instruments made under section 2(2) of that Act. In addition to section 2(2),
sections 1, 3, 8 and 34 of and Schedule 1 to the Building Act 1984 (the “1984
Act’) are used to make these Regulations. That power is subject to the negative
procedure. There was no factor indicating the use of affirmative procedure.

Legislative background

Section 1 of the 1984 Act provides a power to make building regulations for a
number of purposes with respect to the design and construction of buildings
and the services, fittings and equipment provided in or in connection with
buildings. These purposes include securing the health, safety, welfare and
convenience of persons in or about buildings and Schedule 1 further relates to
matters for which building regulations may provide.

The Building Regulations 2010 (“the 2010 Regulations”) have, in large part,
been made pursuant to these and other powers in the 1984 Act. The 2010
Regulations impose requirements on people carrying out building work and are
supported by Approved Documents, approved and issued under section 6 of
the 1984 Act, which set out detailed practical guidance on compliance. The
1984 Act and the 2010 Regulations set out procedures for the supervision and
control of building work.

Most of the Secretary of State’s functions conferred by or under the 1984 Act
were, so far as exercisable in relation to Wales, transferred to Welsh Ministers
on 31st December 2011, by the Welsh Ministers (Transfer of Functions) (No.2)
Order 2009 (S.1 2009/3019) (“the 2009 Order”).

The 2009 Order provides for the transfer to the Welsh Ministers of most of the
functions conferred on the Secretary of State by or under the 1984 Act which
had not been previously transferred to the then National Assembly for Wales
under the National Assembly for Wales (Transfer of Functions) Order 1999 (S.I.
1999/672). However, the 2009 Order reflects the UK Government’s policy not to
devolve the power to make building regulations in respect of excepted energy
buildings in Wales and, as such, these Regulations do not apply to such
buildings.

The Welsh Ministers are designated by the European Communities
(Designation) Order 2016 (S.l. 2016/161) in relation to the design and
construction of buildings, and in relation to services, fittings and equipment
provided in or in connection with those buildings. The designation enables the



Welsh Ministers to exercise powers under section 2(2) of the European
Communities Act 1972 (“1972 Act”) to make legislation, including regulations.

3.6 In Directive 2014/61/EU of the European Parliament and of the Council of 15
May 2014 on measures to reduce the cost of deploying high-speed electronic
communications networks1 (“the Directive”), the Commission sets out specific
infrastructure requirements aimed at increasing broadband speeds and
provision across the European Union. These Regulations implement Article 8
in relation to Wales.

3.7 New regulation 44A is inserted in the 2010 Regulations in reliance on the power
in section 2(2) of the 1972 Act.

3.8 These Regulations are made using the negative resolution procedure.

4. Purpose and intended effect of the legislation

4.1 The Welsh Government Programme for Government also has a commitment to
seek to ensure that all premises in Wales should have access to next generation
broadband by 2015. Super-fast is defined by the Welsh Government as speeds in
excess of 30 Mbit/s.

4.2 Article 8 in Directive 2014/61/EU requires that new buildings and existing
buildings subject to a major renovation must include a minimum standard of in-
building physical infrastructure. The amendments made by these Regulations
transpose Article 8 and intend to equip new buildings, and existing buildings subject
to major renovation works, with the in-building physical infrastructure to facilitate the
future installation of copper or fibre-optic cables or wireless devices capable of
delivering broadband speeds greater than 30 Mbps. These amendments do not
require that buildings are connected to broadband services, they are to enable high-
speed broadband services to be easily connected to the building. The requirement is
to provide only the in-building physical infrastructure, not the external infrastructure
or any network cabling or equipment.

4.3 The intention is that buildings should be equipped to allow end users to receive
high-speed broadband and in larger multi-dwelling buildings to provide ducting to
allow cables carrying the broadband signal to be fed to the individual units of the
building. However the provision of the cables in the ducting is not required.

4.4 In making the Regulations the Welsh Ministers have had regard in particular to
the desirability of preserving the character of protected buildings that are of special
historical or architectural interest and to whether there were certain categories of
building for which the fulfilment of the new obligations is disproportionate. Certain
such buildings are exempt from the new in-building physical infrastructure
requirements. They are:
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a. buildings and work described in Classes 2 to 7 of Schedule 2 (exempt
buildings and work) to the Building Regulations;

Reason: These buildings are exempt from requirement R1 because they are
generally not for habitation, or have a temporary use, or are not frequented by
people.
b. buildings where compliance with Requirement R1 would unacceptably alter
their character or appearance, and which are:
(i) listed in accordance with section 1 of the Planning (Listed Buildings
and Conservation Areas) Act 1990, or
(i) in a conservation area designated in accordance with section 69 of that
Act, or
(iii) included in the schedule of monuments maintained under section 1 of
the Ancient Monuments and Archaeological areas Act 1979

Reason: To preserve the character of protected buildings that are of special
historical or architectural interest;

c. buildings occupied by the Ministry of Defence or the armed forces of the
Crown, or otherwise occupied for purposes connected to national security

Reason: These buildings are exempt for national security purposes;

d. buildings situated in isolated areas where the prospect of high-speed
connection is considered too remote to justify equipping the building with high-
speed-ready in-building physical infrastructure or an access point

Reason: To ensure that buildings that have no prospect of a high-speed connection
are not burdened with the costs of installing high-speed ready physical infrastructure;

e. major renovation works in cases in which the cost of compliance with
Requirement R1 would be disproportionate to the benefit gained

Reason: To ensure that the installation of in-building physical infrastructure in an
existing building is not required where the cost would be disproportionate to the benefit
gained.

5 Approved Document R

5.1 Guidance on the requirements of Part R will be given in new Approved
Document R, statutory guidance approved and issued under section 6 of the 1984
Act. Welsh Ministers will issue a circular to explain the changes to the 2010
Regulations and the guidance. This will be published on the Welsh Government
website.

6 Consultation

6.1  The Welsh Government published a public consultation document on a
proposed new Part R of the Building Regulations and the exemptions from it from 1
December 2015 to 12 January 2016. The Building Regulations Advisory Committee
for Wales were provided with the draft proposals on the changes to the requirements



of the 2010 Regulations in September 2015 and discussed at a Committee meeting
on 22 October 2015.

6.2 11 responses were received to the consultation. The consultation document
and Government response is available at:
http://gov.wales/consultations/planning/approved-document-r/?lang=en

6.3  Following analysis of the consultation responses, minor changes are being
made to the Approved Document (guidance document) that accompanied the
consultation. The main changes resulting from the responses are:

- The view on meeting the requirement has been amended to remove the term
‘minimum inconvenience’ which a respondent queried on how this could
actually be measured by Building Control Bodies.

- Minor amendment to the definition of Network Termination Point, to
acknowledge that this may be outside the building as well as inside, and a
guidance note.

- Additional guidance on satellite and wireless communications has been
provided.

- Removal of diagram 1b which showed ducts entering the dwelling through the
ground floor slab, due to industry concerns regarding this method.

- References to further associated guidance.

6.4 The Impact Assessment was also revised to include implementation costs for
Building Control Bodies to familiarise and implement the new requirement.

7 Regulatory Impact Assessment

7.1 A regulatory impact assessment has been carried out in respect of the
proposed amendments to the 2010 Regulations.

Rationale for intervention and policy objective

7.2 The Welsh Government Programme for Government has a commitment to
seek to ensure that all premises in Wales should have access to next generation
broadband by 2015. Super-fast is defined by the Government as speeds in excess
of 30 Mbit/s.

7.3 In parallel, the European Commission has introduced a Directive requiring
Member States to ensure that new buildings and major renovations are constructed
with the necessary in-building infrastructure which is suitable to enable connection to
a broadband network with a speed of at least 30 Mbit/s (a “high speed network”).
This requirement is in Article 8 of the Directive at http://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:32014L0061

7.4  The policy objective is to transpose the European requirement for in-building
infrastructure into the Welsh system of Building Regulations. The new requirements
apply to building work in respect of which a building notice, initial notice or a plans
certificate has been given to the local authority after 31 December 2016 and to
building work where full plans have been so deposited after that date.
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7.5 The effect will be that all new buildings to which the new requirements apply,
and major renovations of those buildings, will be caught by the requirements to
install in-building infrastructure. So all new housing developments, commercial
buildings, schools, retail and other buildings will be required to have in-building
infrastructure to enable connections to broadband speeds in excess of 30 Mbit/s.
Buildings which contain more than one dwelling will also have an access point for
connection to a high speed network.

7.6  The effect will be that all new buildings to which the new requirements apply,
and major renovations of those buildings, will be caught by the requirements to
install in-building infrastructure. So all new housing developments, commercial
buildings, schools, retail and other buildings will be required to have in-building
infrastructure to enable connections to broadband speeds in excess of 30 Mbit/s.
Buildings which contain more than one dwelling will also have an access point for
connection to a high speed network.

7.7 The Welsh Government published a public consultation on a proposed new
Part R of the Building Regulations from 1 December 2015 to 12 January 2016; 11
responses were received.

7.8  The Minister for Natural Resources has agreed to implement the EU Directive

through the Building Regulations so that all new builds and buildings with major
renovation would be required to have super-fast broadband infrastructure.

Policy options

7.9 The requirements of the Directive have to be implemented by “laws,
regulations and administrative provisions”.

7.10 Our view (and that of the UK government) is that this is best achieved through
the Building Regulations, as enforcement or compliance checking will be undertaken
by Building Control Bodies as part of their normal functions. The Regulations can be
used to transpose the Directive requirements. Statutory guidance can then be
issued (via an Approved Document) that sets out some of the approaches that
developers could take to meet the regulatory requirements.

Description of options considered

7.11 At consultation stage 2 options were discussed: Option 1: To do nothing,
not implement the EU Directive and risk infraction proceedings.

7.12 Option 2: To make Building Regulations which will require new buildings and
major renovations to be constructed with the necessary in-building infrastructure to
enable connection to broadband speeds of no less than 30 Mbit/s.

7.13 Following consultation it has been decided to take forward option 2.



Costs and benefits of option 2(including administrative burden)

Benefits of Option 2

7.14 The small minority of new build properties that do not have planned super-fast
broadband connection would now be required to have one. Affected builders would
likely pass on this extra cost.

7.15 There will be non-monetised benefits as the implementation of the EU
Directive on broadband would mean the country will become even better connected
to the internet.

Costs of Option 2
Summary of impact

7.16 There are several ways of delivering fixed network technology for residential
and small commercial buildings, they include;

- broadband provided over networks originally deployed for cable television —
via a combination of fibre and coaxial cable. These can deliver speeds of up to 152
Mbit/s.

- a combination of fibre and copper technology. This is where fibre is provided
between an exchange and a cabinet, and then the existing copper phone line is used
to deliver higher speeds of up to 76 Mbit/s.

- fibre only technology. These networks rely entirely on fibre to connect
buildings to the exchange. This delivers speeds of up to 1 Gbit/s.

7.17 Based on these solutions, and following discussions with the house building
industry our view is that the market is already meeting the requirements of the
Directive for new dwellings, as even the most basic in-building infrastructure
designed for copper technology would be capable of transmitting broadband speeds
of up to 76 Mbit/s. It is the existence of wider infrastructure beyond the building that
determines the actual speeds.

7.18 One of these main solutions would be provided for in the vast majority of new
homes. It is estimated up to 5% (see parallel Department for Communities and
Local Government consultation document2) of all new housing developments may
not be intending to provide any in-building infrastructure. It is envisaged that there
will be some single build homes (particularly in rural areas), where even the most
basic copper telephone technology to enable broadband may not be part of the
development.

2 https://www.gov.uk/government/consultations/new-part-r-of-the-building-regulations



https://www.gov.uk/government/consultations/new-part-r-of-the-building-regulations

7.19 For larger commercial buildings it is considered that the necessary in-building
infrastructure required by the Directive to deliver speeds of at least 30 Mbit/s is
universally provided for in new commercial buildings. There would simply not be a
market for any kind of commercial building without access to broadband, and
therefore there would always be the necessary in-building infrastructure in place to
enable super-fast speeds if the wider infrastructure is in place locally.

7.20 The Directive imposes specific requirements for multi-dwelling buildings (i.e.
blocks of flats). Under the Directive, developers of flats are required to provide an
access point and ducting to each individual dwelling, up to the network termination
points. It is unlikely there will be any additional costs. Modern blocks of flats will
already make provision for the technological requirements in the Directive, and have
to include vertical and horizontal distribution space for utilities such as water,
electricity and gas which can easily accommodate telecom provision. The
alternative would be to have wires running externally, which would make those
properties difficult to market.

7.21 For major renovations, our interpretation of the Directive is that in-building
physical infrastructure to enable connections to super-fast broadband will only be a
requirement where there is existing infrastructure related to the provision of
broadband within the building, and where the major renovation involves the removal
or alteration of those elements. Where no such infrastructure exists, the regulation
will not apply. Most major renovations, even where there is no broadband
infrastructure, will automatically exceed Directive requirements where they meet
industry basic specifications. This will be particularly true of older commercial
buildings and for major renovations of historic buildings, for example, there will be no
regulatory requirement.

Cost Analysis:

7.22 All of the cost estimates in this assessment have been rounded to the nearest
£10. Recurrent costs have been discounted using HM Treasury’s central discount
rate of 3.5%.

Build Costs

7.23 It is believed that regulation in this area will not impose any additional costs
on the majority of new commercial buildings, major-renovations and flats
developments in Wales, as it is considered that in-building physical infrastructure
that enables a connection to super-fast broadband will already be provided. The in-
building infrastructure costs outlined below are therefore already being met in the
vast majority of cases.

7.24 These types of buildings do not feature in the following analysis which has
therefore focussed on housing development.

7.25 In assessing the likely cost of the new requirements to business in Wales, we
have based housing completion projections on a number of scenarios set out below,
they do not show projections for flats as they will not be built without the necessary
infrastructure for super-fast broadband, even in the absence of this EU Directive.



Analysis of costs is based on projected completions 2016- 2026 given that Article 8
the directive applies to building permits (Building Regulation applications) submitted
after 315t December 2016.

Table 1 — New House Completions in
Wales

Scen | 2016/ | 2017/ | 2018/ | 2019/ | 2020/ | 2021/ | 2022/ | 2023/ | 2024/ | 2025/
ario 17 18 19 20 21 22 23 24 25 26

1 5604 | 5922 | 6256 | 6606 | 6924 | 6924 | 6924 | 6924 | 6924 | 6924

2 5303 | 5450 | 5596 | 5751 | 5906 | 6069 | 6232 | 6403 | 6574 | 6753

3 5596 | 5881 | 6166 | 6452 | 6737 | 7022 | 7307 | 7592 | 7877 | 8162

e based on flats representing 18.50% of total completions (2014/15)

7.26 The first two scenarios are based on average ‘pre-downturn’ (2000-01 to 2007-
08) house-building activity in Wales, with Scenario 1 assuming that the number of
completions continues to increase at the most recent rate (5.6%) until the pre-
downturn average of 8,500 homes is reached, after which point the number of
completions levels off. In contrast, Scenario 2 assumes that the rate of increase in
completions will slow and that the pre-downturn average of 8,500 homes is only
reached at the end of your appraisal period (this gives a 2.7% per annum increase in
the number of completions in the period to 2026-27).

7.27 The Welsh Government statistics show that the number of completions
recorded has increased by between 300 and 400 in the last 2-years and Scenario 3
assumes that this continues throughout the appraisal period as a result the number of
completions, by 2026-27, exceeds the pre-downturn average.

7.28 We have then considered how many self-builds are provided as a proportion of
the overall projected housing delivery total.

7.29 Self-builds are single dwellings that are led by an individual who would contract
out certain areas of the development. Custom build is a different approach, where
larger housing developers offer a standard build but individuals have an input to the
design and operation of the property.

7.30 For self-build it is the individual who is deciding whether to install in-building
infrastructure for broadband. It is less likely that custom build developers would offer
this kind of decision to the purchaser but there may be some occasions. Under both



types of development there might be customers who would not opt for the necessary
infrastructure for super-fast broadband in the absence of the EU Directive.

7.31  Within the Department for Communities and Local Government parallel
consultation? for England they made an indicative estimate for projected numbers of
self build properties. In this estimate, self build represents between 7% and 10% of
total new houses in the UKs.

7.32 There were 25 million UK residential fixed landlines in 20144, compared to 26.7
million households in the UK in 2014s. This means that 94% of homes in the UK have

a landline. It has already been established that a basic copper phone line is capable of
receiving super-fast broadband.

7.33 They have assumed it is reasonable to assume that the same proportion (94%,
of self and custom build homes in England) would be constructed with the necessary
in-building infrastructure for at least a basic phone line.

7.34 This would leave the following projected number of houses that may not be built
with the necessary in-building infrastructure, but that may be required to under the EU
requirements. This represents less than 1% of total housing delivered for England.

Table 2 — Projected number of single dwellings to be affected in England

2016 | 2017 | 2018 | 2019 | 2020 |2021 |2022 | 2023 |2024 | 2025

673 727 785 847 915 988 1,068 | 1,153 | 1,245 | 1,345

7.35 National data on self build dwellings in Wales is not regularly collected. New
housing completions for Wales were 6170 in 2014/156 of which 81.50% were houses
compared with 65% for England. English total completions were 125,110 for the same
period7. Using the new house completions in Scenario 2 (see Table 1 above) and
assuming a) the same proportion of self-builds relative to total house completions as
England and b) the same proportion of homes currently constructed without the
necessary in-building infrastructure as England, this suggests that the number of new
houses built in Wales without the necessary in-building infrastructure would range
from 44 in 2016 to 72 in 2025.

7.36 To understand the potential costs to business, at this point it is necessary to
look at the infrastructure costs for in-building infrastructure.

3 http://researchbriefings.files.parliament.uk/documents/SN06784/SN06784.pdf

4 http://media.ofcom.org.uk/facts/

5 http://www.ons.gov.uk/ons/rel/family-demography/families-and-households/2014/families-and-households-in-the-uk--2014.html
6 https://statswales.wales.gov.uk/Catalogue/Housing/New-House-Building/newdwellingscompleted-by-period-tenure

7 https://www.gov.uk/government/uploads/system/uploads/attachment data/file/428601/House Building Release - Mar Qtr 2015.pdf
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7.37 On the unit cost side, a European Commission reports to support the
preparation of impact assessments for Member States provides such industry
estimates. Figure 7.3 of the report estimates that ducting and wiring together will cost
€250 per flat. This is about £181. But the EU Directive only necessitates the ducting,
not the wiring. For Spain, it is approximated that ducting costs are about 75% of total
cost of ducting and wiring. Applying that cost-split to the case in England, the unit cost
for flats would be about £139.

7.38 For single dwellings, the ducting is not a necessary part of the in-building
infrastructure. Instead, a hole in the wall connecting an external access point to the
network termination point inside the house is required. As such the unit cost for
houses will be much lower, potentially half of that for flats, or £70.

7.39 Applying that cost to the number of single dwellings we consider under scenario
2 will be affected by the EU Directive in Wales would produce annual costs of £3,060
to £5,020 over the 10 year review period. This represents an average annual cost of
£3,970 and a present value of £32,500 over the period.

Familiarisation costs

7.40 There will be a familiarisation cost with implementing the EU Directive. The
know-how of installing the necessary infrastructure is well-established knowledge in
the building industry. The only familiarisation cost is to know about the requirement
and related guidance within the Approved Document. This will be publicised through
the Welsh Governments updated website, seminars run by various industry bodies,
articles in trade magazines, and the Building Control Bodies.

7.41 Architects, building control surveyors and building surveyors are the main
professions that would have to be aware of this new part of the Building Regulations.
The consultation Impact assessment considered that this is a simple requirement and
would take about 5 minutes for each profession to familiarise. However, feedback
from the consultation was that 5 minutes was an unrealistic for Building Control
Bodies, therefore we have considered this and re-estimated that 30 minutes per
Building Control Officer is sufficient to cover familiarisation/training time. The costs
associated with this are in table 3 below.

8 Support for the preparation of an impact assessment to accompany an EU initiative on reducing the costs of high-speed broadband
infrastructure deployment — Final Report. Available from here.


https://ec.europa.eu/digital-agenda/en/news/support-preparation-impact-assessment-accompany-eu-initiative-reducing-costs-high-speed

Table 3 — Building Control Surveyor familiarisation cost of implementing the
EU Directive

Familiarisation/training | Hourly Estimated number of | Total

time rateo Building Control
Surveyors
Building 30 minutes £32.10 | 202 £3,240
Control
Surveyor

7.42 Therefore a one-off transitional cost of £3,240 is estimated for the
familiarisation costs to Building Control Bodies. The Building Control function on

a development could be carried out by a Local Authority or a private approved
contractor.

Implementation Costs

7.43 The consultation also highlighted that no allowance had been made within the
consultation stage Impact Assessment for the additional time for Building Control
Bodies to plan check and inspect the requirements of Part R. The costs associated
with this are in table 4 below.

Table 4 — Building Control Surveyor costs for implementing the EU Directive

Additional Plan Building Estimated Total

check &inspection | Control number of new

time/ building Surveyor Buildings/dwelling

Hourly rate1o| s

Scenario | 10 minutes £32.10 6,364 £34,050
22016/17
Scenario | 10 minutes £32.10 8,104 £43,360
2 2025/26

7.44 The Welsh Government does not collect data for the number of new non
domestic buildings in Wales, therefore for the purposes of this impact assessment, we
have estimated that for every five new dwellings there is one nhew non domestic

building (i.e.20%). It is considered that this is an overestimate of the number of non
domestic buildings.

9 Market rates are derived from Welsh Government National Procurement Service (NPS) consultants framework.
10 Market rates are derived from Welsh Government National Procurement Service (NPS) consultants framework.




7.45 Therefore we have added 20% to the number of single dwellings considered
under scenario 2 from table 1 above, as an estimate for the number of buildings that
Building Control will be required to check/inspect. This would produce annual costs of
£34,050 to £43,360 over the 10 year review period. This represents an average
annual cost of £38,700. The present value of this cost over the 10 year period is
£333,100.

Exemptions from the policy

7.46 The Directive allows for each Member State to put forward the case for
exemptions from the regulatory requirements. The justification would need to be
whether there are disproportionate costs involved. The consultation document
explored the case for exemptions. Any exemptions from the policy have not been
considered as part of our analysis. If they were quantified, it would reduce the overall
cost to business outlined above.

Summary

7.47 The Welsh Government therefore proposes to proceed with implementing the
EU Directive through the Building Regulations so that all new builds and buildings with
major renovation would be required to have super-fast broadband infrastructure at an
average annual cost to business and Building Control bodies of £42,670 with one-off
transitional costs of £3,240.

7.48 We propose to make Regulations implementing the Directive which will apply to
Building Regulation applications made/submitted after 31 December 2016.



